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GOVERNMEN| OF INDIA A v
FFICE OF THE PRINCTIAL COMMISSIONER OF CGST & CENTEAL TR i i it
COLIAT A NORTH COMMISSIONERATE, CGST BHAWAN. e g
ST PO 1, SHANTIPALLY. RAIDANGA MAIN ROAD. LA HYPASS KOLRATA- T E==""
e, VODBARTITQICUST & CX/Kol-North/2021 Dated: -
To

Shri Nanda Kishore Kothari,
24E, Baghmari Road,
Kolkata-700054

Sir/Madam,
Sub: Informaiion under the RTI1 Act 2005 —Hegi ruling.

Please refer Lo ¥oul RT1 application dotetl-20.07 2021, which hag heen peecived mo this
Crymmiissrierate o 0208202 Land recerved 10 this section ol 3082021, Sohsequently the Said Wil
application Was reaistered at this offlee vide Registration NoO3 RTT Kol-Nurth 221 dated- 03 (8202

The desired informations  os received from the A TERYE  Kellkita wieth COSTREX
Cotiirniss neriie 15 enclasad herewath.

If you nee yugngved ar dissatisfied with the above mior mkioT. ¥OH ey e fer an bppept within 30
{uhitty) days of neceipl of ke information before the | Appeblote Authornty iaimels M Mol
[uhassan, Junt Compissionel & FAM COST &LX, Kolkata-Rorth Comilissionerne, L |'lye Pringipal
Commissioner of COST & L % Ind Fleor Kepdnya Uipad Shutk Bhawan. LEQ, Sharipally, Ruajdanes
Main Road. Kolkata-700107

Enclo: 01(One) sheet _
Yours falthiully.
H&Q"'Jl
{[nely Bikas Thas)
CPEO- & Aasistann Commisslmer

HQ, RTI Cel!
CGST: Kol-North Com m’te.

g 024
C No. As above/ 4O YL Dated -

Copy fopmrded fur [rformation T -
| #The Assistant Commissiher (Syitemsy,  Campiier Coll, UGST e CX2 Kolhan arth

Commidslomdrie swith, o reduest 1O upload the KT apghication Sired-2007 22|, subimitted by
S Ngndi Kishore Kothari, 248 Baghmuri Road. Keobientas TUDIS | [enelesed Sevin
sheets).

2. The CPIO & Assistant Commissioner, CCO, O/o the Pr Chief Comimj
Kolkata Zone.

sioner CGST & CX.

1

¥ {1ricli Ttk This)
“"fg.&h -:"- CEMGY & Asswlin] Lomi g Sl
ke HQ, RTI Cell

‘{"'_:3-': CGST: Kol-North Comm’te



GOVERNMENT OF INDIA
QFFICE OF THE PRINCIPAL COMMISSIONER OF CGST & CX,
KOLKATA-NORTH COMMISSIONERATE. GST BHAWAN (2™ FLOOR),
Pl S AN T IEA LY A LTAMNEA B[ N-RORALT, KO BATS — FUITIE
Phone No (t:3717441-3308: ax No. (033)2941-6865,

N VGO HSS TR Mates TREFCGSTERER Kol Nemh (STIN1920 frh e 12k

la
The Assistant Commissioner & CPIC
HQ. RTI Cell, CGST: Kol-north Comun’te,

Sub: RT! avslication dated 29.07.2021 filed by Shri Nanda Kishore Kothari, 24E,
Baghmari Road, Kolkata-700054 heing transferred under Sec. S(4) of Right
Act’ 2005 —Rey,

Please reter 1o your letter under € No V(30)84 R 11 HQ CGST&CX Kol North, 2021 15740
dated 26 08 2021 on the captioned subject

The details of information as sought by the application are as follows:

Q No 1- Whether department has accepted this ordzr and decidad not to challenge it before the High
Coun

~  CESTAT Finai Order bearing No. 73076/202t did. 09.03.2021 bas becn accepred by the
Department basing on the monetary limil.

O No, 2- Whether the aforesaid order ol the CESTAT, Ahmedabad has been challenged belore any
higher appellare authority.

» The aloresaid CESTAT order pertains to CESTAT, Eastern Zonal Bench, Kolkata
only,

Q No 3- [n case the order hus been ¢hallenged beluie any bugher appellate awhonily - Please provide
the copy ol such appeal

» Asper reply to Point no (1) above.
This 1s for vour hind information and (or lurther action at your end please,

Encl: As above

L A
a". .-:i'd'rf-‘(\q'ﬂ'm III

(P ".‘I-.J-f-'iikribhnan)
Assistant Commissioner (HOQ T&R)
CGST&CX, Kolkata North Comm’te
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GOVERNMENT OF INDIA
SIEITGT T ML I )

OFFICE OF THE PRINCEFAL CHIEF COMMISSIONER
faver v v Five |, ST 85T
CEATRAL GOODS AND SERVICES TAX AND CENTRAL ZXCSE HOSLEATA IONE
TnCTERIITL T e i evsney, 180, wiftvarel, are. d), RIATET T — 700 107

G5T Bhaswizn (27 Floor), 180 Shanti Pally, R. B. Conne:tor, Kolkata - 700 107
Phone No. 033-2441-6797/6542 Fax Ne, 033- 2441-6834 /6702

F.No. GCCO/RTIATF/4TEZ0Z1-TECH. Br CL-CGET-ZOME-Kalata/ \o 1x0 Date: 40 07.2021

=T

7e CPIO,
COrfice of the Commissioner
Ci55T & CX Kolkata North Commissionerate

Sub: RTI Application filed by Shri Nand Kishaore “othar unde- Right to Information Act

2005 —req.

Sr

Pi2ase find enclosed herewith RTI application having registration No GSTKT/R/E/21/00090 dated
2¢.07 2021 received in this office on 30.07 2021, filed by Shri Nand Kis1ore Kzthari, 24E, Baghmari Road,
Kolkata 700054 . The RTi Aoplication is transferred to you under secticn 6(2) of the RTI Act. 2005

You are requested to supply the information directly tc the applicant Lnder RTI Act, 2005,

Yours faithfully,
Enct: As Above. = ool 3n 13’\ 2)

{Uttam Sardar)
EPIO-& iant Cemmissicnar

P Con, Kolkata Zone
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RTI Detais

RTI REQUEST DETALLS

' Registration No. : GSTK T R/E/21/00090 Date of Receipt : 29/07/2021
Type of Receipt : Online Receipt Language of Request : Engl'ish
Name: Nand Kishore Kethart Gender : Male
Addrers s 2dE. Bayiotic] Rodd ot Hinsd OLKATA, Par7iiay]
Sme i West Bengal Country : India
Plione No. t +91-9831794711 Mobile No. : +91-9831794711

Emailz nand.kishote kotharipwe.com

Status(Rural/Urbam) : Urban Education Status : Graduate
. Is Requester Below Poverty L]‘I,l(f No Citizenstip Status Indian

Amount Paid : 10) Mode o Payment Payment Gateway

Does it concern the life or Noi(Normal)
Liberty of a Person ? :

Request Pertains to :
Informatiom Sought : 25th July, 2021

To

The Central Public Infonraten Office
Assistant Commissioner, T&R Section,
GST Bhawan,

180, Shantipally.

Rajdanga Main Road

Kolkata 700 107

Sir,

Sub: Appl.cation seeking Informatjon 1 5 6 of the RTT Act. 2005
[ seek the following informasion u/s 6 o “the RT1 Act, 2005:
Details of Information sovght

Decision of the CESTAL. Kolxata in 1. case of Mis
PricewaterhouseCoopers Service Delivery Center {Kulkata) Private :
Limited ve Commissione o CGST & X, Kotkata North
Commissionerate vide Fir al Order No 75076/2021 dated 09.03 2021
in Service Tax Appeal No.7¢ 1 14 of 20 3 arisimg oul of Order-in-
Appieal No. 2578 T W ROLZH1# it (] T pacsed b

L ommmyiEsaemer of o Cim ] de 0 gpibaial Exg s Wil el =]
Commissionerate, Kolkata:

TR U T el 1R i) picd leisheled
i L TN | e M 1 = ¥ e = - e T O PR LB ST Al At ikl
Pk e il beiimod e Eny fahemaphi=s] e Sullivieiy,
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htne firtianiine.aov iIVRTIMISINODAL/RTIDela s php?reg=bSs2SXIGNkJ NW v Ek00aFEMy-EjZ 1 ja1ZS Vagzvi FITHgmdnZsaThERTOBC0IThE. .. 142



IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE
RIBUNAL, KOLKATA
EASTERN ZONAL BENCH : KOLKATA

REGIONAL BENCH - COURT NC.2

Service TaX Appeal No.76114 of 2019

{ Arising gat of ufrjerrin-mr.'-peal :*In.LS,-'S.TFJ:--L-"t-'.DI_."..T:LHE' dated 31.01.201% passsc
[y COmmusSsons" of CGaT & central EXCsE, Kelksta Lopeai=1 Commissianerats,
Kolkatd: ]

M fs.Pricawaterhnusecuupers Service pelivery Center (Kolkata)

Private Limited
| South iy pinnzcle, =g, 13 FloaT, flot No.X-1-1, plack EP, Sector vV,
Cath Lake, lf.-::ll:u'::'lr'.'Lllf-E?1 -

...Appellant
VERSUS

commissioner of CGST & CX, Kolkata North Commissionerate
..... Respondent
(GST Bhawan, 180, shanzipally- Rajdanga Main Road, Kolkata-?OOlO?.)

APPEARANCE

APrEnROiZx=

shrl K. Kathari, Chartered secountant for TIE Lppelklant =)

shrl K.CF aLdhury, authorized Representative - the respondent 15)

CORAM: HON'BLE SHRI P.K.CHOUDHAFH, MEMBER(JUDICIAL)

FINAL ORDER NO. 75076/2021

DATE OF HEARING > December 2020
OATE OF DECISION ! 09 March 2021

P.K.CHOUDHARY 5

The instant appea! &5 been filed By
r‘-'1,u";.FJricev;aT.Erhuus.ECDchErs ceryvice DslvVETY ~ehter {k;-:ﬂ'i.:ataj Py,
Ltd ., against the order-in-Appeal dared 31.01 J019 passed by the
learned Comriissloner (Appeals), willeate, Wpraolding rhe rejection of
refynd clam 43 atjudicated DY vhia Asst. Comm ssioner vide Qrder-ir-
onginal dated 19.05.2015, for the petiod ARD 2011 to Septemper
2011.



IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE
TRIBUNAL, KOLKATA
EASTERN ZONAL BENCH : KOLKATA

REGIONAL BENCH - COURT NC.2

Service Tax Appeal No.76114 of 2019

{Arising out of Order-in-Appeal No.15/S.Tax-I/KOL/z01¢ dated 31.01.2019 pass=aZ
by Commissione- of CGST & Central Excise, Kolketa Appeal-I Commissionerate,
Kolkata.}

M/s.PricewaterhouseCoopers Service Delivery Center (Kolkata)

Private Limited
(South City Pinnzcle, 4" - 8™, 13" Floor, Plot No.X-1-1, Blxck EP, Sector V,
Salt Lake, Kolkatz-700091.)

...Appellant

VERSUS

Commissioner of CGST & CX, Kolkata North Commissionerate

....Respondent
(GST Bhawan, 180, Shantipally, Rajdanga Main Road, Kolkata-700107.)

APPEARANCE

Shri N.K.Kothari, Chartered Accountant for the Appellant (s)
Shri K.Croudhury, Authorized Representasiva “o- the Respondent (s)

CORAM: HON’BLE SHRI P.K.CHOUDHARY, MEMBER(JUDICIAL)

FINAL ORDER NO. 75076 /2021

DATE OF HEARING : 2 December 2020
DATE OF DECZISION : 09 March 2021

P.K.CHOUDHARY :

The instant appeal Fas been filed by
M/s.PricewaterhouseCoopers Service Delivery Center (Kolkata) Pvt.
Ltd., against the Order-in-Appeal dated 31.01.2019 passed by the
learned Commissioner {Appeals), Kolkete, uprotding the rejection of
refund clam as adjudicated by the Asst. Comm ssioner vide Order-ir-
Original dated 19.05.2015, for the pe-iod Aptri 2011 to September
2011,



Service Tax Appeal No.76114 of 2019

‘gouth Cty Pinnacle’ (for occupying 8th to 13th floor) which is sole'y
used by the appellant  company anc not the one.
PricewaterhouseCoopers PvL. Ltd. as alleged by the Department. Fe
submitted copy of the lease agreement and a cer-ificate obtained from

the tandlord ccmpany to support his contentions.

For disodte in item No. (i) he subm tted that credit has been
denied on ‘general insurance services’ cn the ground that sad
insurance services relate to premises Nod. Y-14 and used on shared
basis both by the appellant comgany and the other company

PricewatarhouseCoopers Pvt. Ltd..

In respect of dispute in item No. (iii) he suamitted that both the
authoritias beiow have made a computation error in determining the
‘eligible refund amount’ by applying the ratio -f export turnover 1o
total turmover (incl. domestic turnover) on the zredit amount net of
amount utilisad for payment of output Serv.ce Tax on domestic
services. He accordingly submitted that the samsz is not in accordance
with Rule 5 of the Credit Rules.

In respect of issue No. (iv), he subm ttec that since there has
been delay in payment of refund amo.nt, they are entitled to interest
under Section 11BB of the Act. He re ied upon te decision of Hon'ble
Gujrat High Court in the case of CCE vs. el ance Industries Ltd. [2010
(259) ELT 2cZ6 (Guj)] as affirmed by tha Ho2'ble Supreme Colrt
reported in 2C11 (274) ELT A110 (SC).

B, supporting the findings made in the impuged appeal order, Shri
K.Choudhury, learned Authorized Represen-ative for the respondent
Revenue reiterated the findings mace -hereir and prayed that ths

appeal be rejected being devoid of any meri:.

6. with regard to issue No.(i), I have perusez the lease agreemert
dated 1ist ALgust, 2010, which shows t-at oroperty in questior,

occupied on rent by the appellant, is premises b=ing Plot No. X1-1 and



Service Tax Appeal No. 76114 of 2019

guestion of making any deduction of the amou-t of credit utitised for
payment of output carvice tax af domestic servizes in order to arrive

at "net CEMVAT cradit” since not pt’ESI:l'ibed i1 tre Rules.

Even otnenwise also, when the ratie o “yal se of export turnaver
to the total turnover” s applied on tha nat CENVAT Credit amount, the
resultant smeunt is the pr_upnrtlnnata “motunt relating to export of
saryicas ‘which stands refundable to the exporter of services, The
Department therefore made 3 Furdamental errar in so fer as
computation of refundable smount is SONce -ned. 1 therefore allow the

ciaim of th2 appeltant In this regard.

g, in so fa- as the subject of |pterest is ~oncarned as is referred IN
neint ne. ({v] aboyve, 1 finid that the law ig amply clear that when there
has besn @ delay In payment of rafund amoJnt, the S55essee 15
antitled for interest under Section 11BE, The -elevant portion of the
ghservation made by Hon'ble Gujarat -lgh Court in Reliance Insurance

Ltd. (Sudra) is reproduced below:-

10. Section 11-88 of the Acl malkas arovision for payment of interest
from the date immediately after axpiry of thres moriths from the gete
of receigt of the applicatian under cyhig=cticn (1) af that sectiofm, till
the date of refund of such duty at saeh rate as may be fived by [he
central Government by notification tr e Offcral Gazelle subject (9
te minhmam Snd maximem (s specified chereunder, IF-any guty
ordered o e refunded under sub-section (£, of Section 11-B Lo any
apolizant is ot refunded within thres menths Som the dale of recelpt
of such applicatian. This, section 1188 of the Acl would be sitracted
in case where thera Is delay In refuncing the amount af duty ordered
to be refunded under sub-section (2) of sectior 118 of the Act. Refund
under Rule 3 of the Rules &l5a being 3 refune under sub-section (2) of
Section 118 of the Act would ther=fore, sguar=ly fall within the armbit
of Saction L1BB of the Act and [pearest would be payable urder
Section 1188 of the act in case ofgelay in sanctioning refund under
Rule 5 oF the Ruies,

11, Thereisa hasic fallacy in the premise 07 which the contention af
pevenue is based. Canvat credit s nothing alss but credit for auty paid
by the suppller of iNPULs, which &re dutishle Jooos manufactured by
the suppllier or dutighle services rmndered by the service provider. In
principle sucH Q'-D-!.‘.I{J'.‘F,-"SET"."!EE‘S wien uiitis=d for further manufacture ar
memuidiba  service which are dutable already carry the duty paid

e and Fedre the duty pavable on



Service Tax Appeal No.76114 of 2019

the ultimately manufactured goods/sarvices ~znderec stands reduced
to the extent of duty already paid cn tne inputs. Thus the duty paid o1
incuts bv the supplier has already been actually received by ths
exchequer. Therefore, this contertion is, to say the least,
misconceived.

12 Or the facts and in the circumstances of the present case,
admitted'y the refund has been orcerad under Rule 5 of the Rules and
there was a delay in sanctioning the refu~=d, ip the circumstances, the
provisions of Section 11BB of the Act vould ciearly be attracted and as
such the Tribunal was justified in holaing that the provisions of clause
(c) of the proviso to sub-section (2) of Sectior 11B and consequently
Section 11BB of the Act are clearly applicacle to the facts of ths
present case and as such the respondent is entitled to interest on
deayed refund of Cenvat Credit as zlaimed by -

13  Another aspect of the matter is tha: whan Section 1188 of tha
Act had newly been inserted by the Firance Act, 1995, ths
Government of India, Ministry of Finance “Depa-tment of Revenue) has
issued Circular @ 130/41/95-CX., Catzd 30th May, 1995 (which finds
reference in the impugned order cf the Tribu»al) issuing instructions
regarding refunds claimed under Saction 1BB of the Act. The
Annexure thereto provides for the checkist ¢ documents which ara
reauired to be filed with refund claims. Irem MNo. 3 thereunder relates
to "Refund of credit of duty paid on excisable goods used as input in
accordance with Rule 57FD”. Thus, as per the instructions issued by
the Cenwal Government refunds under Rule 57F of the erstwhil=
Central Excise Rules, 1944 would be governad by the provisions cof
Section 11BB of the Act. Rule 57F of the said Rules made provision for
the manner of utilisation of inputs end credit akowed in respect of duty
paid thereon. Sub-rule (13) of rule 57F made provision for refund cf
accumuiated credit in case where for any reasan it was not possible to
ad/ust the same in the manner prosided under the said sub-rule, Sub-
rufe (13) of Rule 57F of the said Rules is more or less in parimateria to
the provisions of Rule 5 of the Cenvat Crzdit Rules, 2002/2004. Thus,
the instructions issued by the Central Governmant under the aforesaid
Circular would also be applicable tc refunds urder rue 5 of the Rules,
which instructions are binding on the ravenue.

14. In light of the aforesaid, it is noc possible to state that the
Tribuna! has committed any legal error s¢ as ro warrant interference.
In the absence of any question of iaw, much less, a substantial
question of faw, the appeals are dismissed.

I find zhat the original authority nas not dealt with the
entitlement of interest. Further, in appea’ also, the learned
Commissioner has not given any finding desp ze that the appellant

assessee has taken the same in their arciinds of anneal Since there
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Sevwice Tam Appeal No.76114 of Ty

has been & delay in sanctioning refunc, 1 wuphwed the appellant’s
entitlement o interest by following the ratio of the above cited

decision.

In view of the aforesaid finding, I consider it fit to remand the
matter to the original authority who would qLantify and grant refund
arising out cf the issues No. (i), (ii) and (iii) and appl«<able interest
thereon as zer law. Appeal is thus allowed by way of remand mn the

above terms.
(Orcer pronaunced in the open court on (9 March 2021.)
SD/

(P.K.CHOUDHARY)
MEMBER (JUDICIAL)




